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Sir: 



Applicants respectfully request withdrawal of the finality of the Office Action of 



November 5, 2002. 



The Office Action includes a new ground of rejection, i.e., an anticipation rejection 



over 



EPA 0 435 443. However, this new rejection was not necessitated by an amendment in the last 
response, since the last response did not include an amendment. Further, while the Examiner 
notes that the new ground of rejection was necessitated by the submission of art by Applicants on 
April 24, 2002, Applicants note that the April 24, 2002 submission was based on an international 
search report mailed April 4, 2002, and that Applicants filed a Statement under 37 C.F.R. 1.97(e) 
setting forth that the disclosed information was first cited in a foreign search report issued not 
more than 3 months prior to the filing of the Information Disclosure Statement on April 24, 
2002. In such a situation, it is improper for the Examiner to make a new rejection based on a 
reference disclosed in the disclosure statement final. See MPEP §706.07(a), which indicates that 
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second or subsequent actions on the merits shall be final, except where the examiner introduces 



a 



new ground of rejection that is neither neces sitated bv applicant's amendment of the claims 



nor 




forth in 37 C FR 1.97(c) with the fee set forth in 37 CFR 1.17(d). 

In view of the above, withdrawal of the finality of the present Office Action i 



respectfully requested. 
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